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“My business grows by referrals. I would appreciate it if you would pass my details on to your
colleagues, clients or associates who could benefit from my skill-set.”
See https://www.gregreiffelconsulting.com.au for further information.
Quote:
“Each generation imagines itself to be more intelligent than the one that went before it, and the wiser than the
one that comes after it.” George Orwell.

In this Edition
$58,710.00 goes missing = 2 guards being unfairly dismissed and reinstated
In a matter that could be a script for comedy, except for the serious ramifications, two Armoured
Vehicle Operators were dismissed for not following procedures, which led to the loss (and finally
recovery) of a cash collection to the value of $58,710.00. This matter relates to one of the AVO’s, Mr
Symes.
73-year-old tram driver unfairly dismissed
The applicant is 73 years of age and has been a tram driver for nearly 40 years with a bad back. He
also has a personal leave balance of 19.5 weeks at the time of the dismissal.
Selling dodgy phones on the side a conflict of interest
The applicant in this matter was caught-out selling mobile phones in direct competition with
employer – Telstra. This misconduct was discovered when one of his private customers complained
of a faulty phone to the applicant’s manager.
$58,710.00 goes missing = guard being unfairly dismissed and reinstated
Mr Craig Symes v Linfox Armaguard Pty Ltd T/A Linfox Armaguard. [2018] FWC 7142. (U2018/4510). Asbury, DP. 13 December 2018

In a matter that could be a script for comedy, except for the serious ramifications, two Armoured
Vehicle Operators were dismissed for not following procedures, which led to the loss (and finally
recovery) of a cash collection to the value of $58,710.00. This matter relates to one of the AVO’s, Mr
Symes.
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To summarise the events, it seems (to me at least) how such a large amount of money can go
missing and not be detected missing until a global audit is undertaken. The backstory:
•

The AVO picks up a cash bag from a customer and places in the external “safe” of the van.
The AVO inside the van does not have access to the bag until the outside lid is locked. The
inside-the-van AVO then collects the cash bag and stores it ready to be taken back to the
depot.

•

For some reason, the inside-the-van AVO did not remove the cash bag and it remained in the
external safe.

•

You would think by this stage somebody would have noticed that $58k had not made it to
the depot for processing. Nope, some two weeks later the van was sent for maintenance.

•

One of the maintenance workers thought he had won lotto and promptly “pocketed” the
cash.

•

We have no knowledge on what happened to the maintenance employee but suffice to say
the money was recovered.

•

Armaguard concluded it was the AVOs’ fault for not following procedure and dismissed them
for failure to follow proper procedure.

As we know, a dismissal may be:
•

Harsh - because of its consequences for the personal and economic situation of the
employee, or because it is disproportionate to the gravity of the misconduct;

•

Unjust - because the employee was not guilty of the misconduct on which the employer
acted; and/or

•

Unreasonable - because it was decided on inferences that could not reasonably have been
drawn from the material before the employer.

The DP found:
•

The conduct was negligent and in some cases careless, and that it contributed to a string of
failures in Armaguard’s systems and processes so that the AVO’s were only partially
responsible for the series of events involving the consignment going missing and being
stolen, and therefore was not of such gravity that it provided a valid reason for dismissal.

•

There may have also been other mitigating factors at play which led to the oversight.

•

The failure to account for the consignment once the AV returned to the Depot was equally a
failure of the Despatch Clerk.

•

As the DP put it:
“On balance, a series of errors which ensued after the money was left in the transfer safe by
Mr Symes and Ms Bedford contributed significantly to the money being stolen. If service and
professionalism was lacking in this unfortunate series of events, it was not only due to the
conduct of Mr Symes and Ms Bedford and at best they played an equal part in the series of
events when considered against the parts played by other managers and employees of
Armaguard and the systems failures which occurred”.

•

The DP also considered:
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Length of service (17 years).
Previous unblemished record.
Significant impact on the ability to obtain employment in the security industry.
Alternatives to dismissal were not considered (eg demotion and retraining).

•

The DP concluding that the dismissal was unfair on the grounds that it was harsh while
deserving of censure and disciplinary action, was not of sufficient gravity to warrant
dismissal, much less summary dismissal.

•

The DP finding:
o Reinstatement is the primary remedy for unfair dismissal. Compensation can only
be awarded where the Commission is satisfied that reinstatement is inappropriate.
o Armaguard’s loss of trust and confidence in the AVO is not soundly based and that it
should not be an impediment to reinstatement.
o Armaguard was ordered to reinstate the AVO to the position in which he was
employed immediately before the dismissal.
o Continuity of employment and his period of continuous service was to maintained.
o Lost wages be paid (less 60% for his part in the misconduct).
“I have determined to reduce that amount by 60% on account of Mr Symes’ conduct
resulting in an amount of $29,037.02. I therefore award an amount for lost remuneration to
Mr Symes for his unfair dismissal in the amount of $29,037.02 plus an amount of
superannuation of $2,758.51. I have also had regard to the fact that the sum for lost
remuneration will be taxed according to law”.

Commentary
A mistake is just that, a mistake. Despite the cost. There was no malice in the actions. As I was
taught: if you ask the question why five times you usually get to the nub of the issue. The FWC found
in this matter (my words) the AVO’s to be scapegoats for inadequate or unfulfilled procedures by a
number of personnel.
73-year-old tram driver unfairly dismissed
Chi Nguyen v KDR Victoria Pty. Ltd. T/A Yarra Trams[2019] FWC 685. (U2018/3593). Gostencnik, DP. 6 February 2019

The applicant is 73 years of age and has been a tram driver for nearly 40 years with a bad back. He
also has a personal leave balance of 19.5 weeks at the time of the dismissal.
All rail workers are covered by legislation, that requires that they are “of sufficient good health and
fitness to carry out that work safety; and [are] competent to undertake that work…” This legislation
has also detailed physical and mental capability criteria.
In summary, this matter turned on the evidence provided by the Yarra Trams’ medical advisors.
Overall, the DP found the medical evidence to be conflicting in its process and form, with the
fundamental basis of whether the applicant was “Permanently Unfit for Duty”. The applicant was
dismissed on these grounds having suffered back complaints since 2010.
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It should also be noted that [in my humble opinion] this case was run more like a court of law than a
hearing held in the absence of such legal restraints and solemnity – with Yarra Trams being
represented by a Senior Counsel and the applicant (presumably at the union’s expense) counsel. Ie,
lots of “I put to you’s” and “so you say’s”.
Following pages and pages of questioning of the medical “experts”, the applicant’s counsel was able
to convince the DP that the medical evidence should not be relied as there was some inconsistency
established, with the DP concluding that the dismissal was unfair:
“First, the Applicant has a good disciplinary record, although in the circumstances of this
case, involving a dismissal for capacity, this weighs marginally in favour of the Applicant;
“Secondly, the Applicant has a substantial period of employment. The Applicant served the
Respondent for nearly four decades. His length of service warranted a more thoroughgoing
consideration of his circumstances than the Respondent afforded;
“Thirdly, at the time of his dismissal the Applicant was 73 years of age and given his
particular experience obtained during nearly four decades of service it must be said it will be
a difficult prospect for the Applicant to obtain alternative employment. The impact of the
decision to dismiss, given his age and taking into account the possibility of regaining fitness
for duty ought to have weighed more heavily in the decision whether to dismiss the
Applicant;
“Fourthly, the amount of sick leave and accumulated leave the Applicant had at the time of
dismissal given the state of medical evidence speaks to the necessity of dismissal at a time
when the medical evidence was, at best, conflicting; and
“Fifthly, there is no evidence of any consideration by the Respondent of mitigating the
affects of the musculoskeletal condition by way of job modification or adjustment. Some of
these are set out in the functional assessment”. [Emphasis added].
Whilst the DP “hinted” at the prospect of reinstatement, he left it to parties to work out a mutually
acceptable outcome based on his findings. If this were not to happen the DP would reconvene and
make a finding.
Application for an unfair dismissal remedy; whether there was a valid reason for dismissal; whether
Applicant was permanently unfit for duty; notification of reason and opportunity to respond;
dismissal unfair.
Commentary
The only advantage in dismissing this employee was (maybe) reduce negative reporting stat’s on
absenteeism and any saving on the 19.5 weeks sick leave would have been well eroded by the used
of senior counsel and expert witnesses.
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Perhaps, a career counsellor might have been a better first step?
Selling dodgy phones on the side a conflict of interest
Mr Matthew Boulton v Telstra Corporation Limited. [2019] FWC 370. (U2018/6378). Spencer, C. 25 January 2019.

The applicant in this matter was caught-out selling mobile phones in direct competition with
employer – Telstra. This misconduct was discovered when one of his private customers complained
of a faulty phone to the applicant’s manager.
In rejecting the application, the Commissioner found:
•
•

•

•
•
•

It is impractical for the Applicant to be reinstated, due to this lack of trust and confidence in
him, and the employment relationship had irretrievably broken down.
The Applicant confirmed that he had been trained on the Respondent’s Conflict of Interest
policy and that he conceded the conduct may give rise to a finding of a potential or actual
conflict-of-interest.
Even though the applicant stated that the he was selling the phones outside of business
hours there was a sufficient nexus with the Applicant’s employment, to bring the conduct
within the employment sphere.
The Applicant’s conduct was directly non-compliant with the Respondent’s Conflict of
Interest policy.
It was procedurally fair process.
The Applicant’s long employment history was taken into account.

Commentary
Have to a “Code of Conduct” which includes a “Conflict of Interest”. Also, this provision should be in
all contracts of employment. Are your employees aware of these obligations? Have they been
inducted?

Until next time…

Greg Reiffel

Principal Consultant
Tel: 0438 906 050

