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This issue of my newsletter, I have examined a couple of recent cases
relating to dishonesty, both (in my humble), the employers showed
the terminated employees enormous constraint. The first the FWC
was scathing of the outright lies of the Applicant, the other (involving
fraud allegations x 141 plus others) reinstatement was the outcome.
We can only hope for sake of sanity the latter “IBM” decision is
appealed.
And in an ongoing series, the OzChild “Kokoda Challenge Team” has completed its journey, falling
well short of the $96,000 target. It is still not too late to contribute (and yes I’ve put my hard earned
in).
Check out the photo’s at the end of this newsletter. [PS: This HR Manager will not be accepting of
any WorkCover claims J).
http://www.everydayhero.com.au/event/2014OzChildKokodaChallenge
LIAR, LIAR, PANTS ON FIRE1
•
•
•
•
•
•

Applicant sacked for serious misconduct:
Working for another employer while certified medically unfit
Sending threatening letter to employer
Dishonesty during investigation
Application dismissed
Costs against applicant mooted

Note: For a quick peek at what was to follow, very early in the decision, the DP stated (bit of a
“spoiler” really) what he thought of the application. For those of us who are interested in such
matters, the DP whilst being very unkind to our friend the Applicant, made a number of references
to precedents which may now be overshadowed by the recent High Court decision, but fundamental
ones that would remain on-foot.

In this matter the applicant was dismissed from his employment with TNT for serious misconduct.
The applicant was employed as a forklift driver at TNT’s depot at Enfield, New South Wales. He has
had ten years of service with the respondent. The termination of employment letter identified two
allegations, both of which, according to the respondent, demonstrated the applicant’s dishonesty.

1

Miroslav Vujica v TNT Australia Pty Ltd (U2014/4352) [2014] FWC 4790, Sams, DP
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The letter elaborated as follows:
1. A letter sent by you to Susan Davies of TNT which you claim had not been sent by you; and
2. Work performed by you at Toll during your alleged incapacity for work with TNT.
“At this juncture, I do not understand there to be any serious challenge to the proposition
that if either of these allegations is found to be proven, the respondent would be entirely
justified in dismissing the applicant and unless there were overwhelming mitigating
factors, the Commission would be highly unlikely to intervene to disturb or overturn that
decision.”
Two other issues canvassed were:
•

His continued refusal to wear a forklift seatbelt:
“I saw no legal compulsion and no logical reason to accept a safety device which endangers my
health and at the same time - the safety of others. At the same time, many other OHS issues arise
at the workplace and are simply ignored.”

•

His unsuccessful claim before the Local Court in December 2013 for alleged unpaid overtime
(and subsequent costs awarded against him)..

The applicant had been issued with a number of warnings since 2010. However, the respondent put
that these warnings need not have been considered, given the seriousness of the allegations earlier
mentioned. Unsurprisingly, the applicant strongly contested the allegations and offered a number of
explanations for his conduct.
The issue, then, is whether the “out of hours” conduct involves a breach of an express or implied
term of the contract of employment. Ross VP then considered the relevant implied terms:
An employee's implied duty of fidelity and good faith is particularly relevant here. One of the
most concise and authoritative statements of what is generally encompassed by the duty of
fidelity and good faith is to be found in Blyth Chemicals v Bushnells. In that case their Honours
Dixon and McTiernan JJ said:
“Conduct which in respect of important matters is incompatible with the fulfilment of
an employee's duty. Or involves an opposition, or conflict between his interest and
his duty to his employer, or impedes the faithful performance of his obligations, or is
destructive of the necessary confidence between employer and employee, is a
ground of dismissal ... But the conduct of the employee must itself involve the
incompatibility, conflict, or impediment, or be destructive of confidence. An actual
repugnance between his acts and his relationship must be found. It is not enough
that ground for uneasiness as to future conduct arises.”

Greg Reiffel: Tel: 0438 906 050 E-mail; greiffel@bigpond.net.au
In the same case their Honours Starke and Evatt JJ note:
“The mere apprehension that an employee will act in a manner incompatible with
the due and faithful performance of his duty affords no ground for dismissing him; he
must be guilty of some conduct in itself incompatible with his duty and the
confidential relation between himself and his employer.”
The obligations imposed by the common law duty of fidelity and good faith operate
to prohibit acts outside of the employment which are inconsistent with the
continuation of the employment relationship. But as Spender AJ observed in
Cementaid (NSW) Pty Ltd v Chambers, ‘an actual repugnance between the
employee's acts and his relationship with his employer must be found’.
Even allowing for the applicant’s self-representation, his cross examination of the respondent’s
witnesses was hopeless, misdirected and irrelevant. He focused on issues that had no bearing on
what he was required to test.
I find the applicant’s evidence to be riddled with nonsensical and irrelevant propositions, utterly
ridiculous and implausible explanations and, regrettably, downright lies. There was not a skerrick
of evidence of any conspiracy by TNT against him. This is a figment of a very colourful imagination.
I wonder whether he actually believes his own nonsense or whether it is some sort of game for him
to respond to allegations against him by making unsubstantiated allegations of his own. Either
way, it is little wonder that the respondent acted in the manner it did to dismiss him. (My
emphasis).
The DP found the applicant to be guilty of serious and wilful misconduct in that he:
(a) lied to the respondent as to the authorship of the letter to Ms Davies;
(b) defrauded the respondent by working for another employer and claiming to be certified unfit for
work;
(c) lied to the respondent that he had not worked for Toll at any time, but particularly when certified
unfit for duty.
The applicant’s serious and wilful misconduct was a valid reason for his dismissal.
In addition, I find that the applicant’s failure to cooperate with the respondent’s investigation, and
his deliberate dishonesty during the investigation, is an added basis for a finding of a valid reason for
dismissal.
In this respect, I refer to a decision of the Full Bench of the AIRC in Telstra Corporation Ltd v Streeter
[2008] AIRCFB 15. The majority said at paras [14]-[15] and [20]:
Ms Streeter was unco-operative and dishonest with Telstra during the investigation. In response
to questions asked of her, she denied activities she knew had occurred or stated that she had
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“no comment”. She also claimed a lack of memory with respect to certain activities. As Senior
Deputy President Hamberger points out, Ms Streeter concedes she lied to Telstra during the
investigation.
Ms Streeter’s dishonesty would have been of little relevance to Telstra if her activities had had
no effect at her work and were not likely to have any effect at her work. However, it appeared
her activities had caused difficulties at her work and were likely to cause difficulties at her work
in the future. In the circumstances, we think Telstra’s questions of Ms Streeter during its
investigation were reasonable. Ms Streeter needed to be honest with Telstra about her
activities, notwithstanding their inherently personal nature, so that Telstra could determine and
take appropriate action to deal with the difficulties.
Any application for costs (as foreshadowed) should be made in accordance with the relevant
provisions of the Act. (My emphasis).
BUT ALL I DID WAS MAKE A MISTAKE (141 TIMES)2
In this matter, that seems completely contradictory to the conclusions in the previous decision, the
Applicant (“Mr Camilleri”) was rewarded (sorry, awarded):
•
•

Reinstatement to his former or similar position
Payment for lost wages from termination to reinstatement (deducting was “mistakenly”
misclaimed
A further deduction of 50% of lost wages because it was Mr Camilleri’s misconduct that
ultimately resulted in the termination of his employment.

•

Mr Camilleri had 17 years of unblemished employment history. During the period from October
2011 to 26 September 2012 the Applicant made various expense related claims in breach of policies,
practices and code of conduct.
In essence, according to the IBM investigative process, Mr Camilleri:
•
•
•

Fraudulently claimed 141 night expenses, in the form of per diem payments for nights
when he was not in Melbourne on IBM business;
Fraudulently claimed reimbursement for air travel to the Gold Coast from Melbourne for
a personal trip; and
Used his personal credit card to make payments associated with accommodation
payments instead of his IBM provided credit card.

The IBM investigative to termination process was criticised because of the length of time from the
alleged offence (which was discovered only after an internal audit) was as follows:
1.
2.
3.
4.
2

May 2013: Internal Audit function; to
8 November 2013: Internal Audit function plus HR; to
Various e-mails; to
Disciplinary Action Review Committee (DARC); to

Lance Camilleri v IBM Australia Limited, (U2014/5954) [2014] FWC 5894, O’Callaghan, SDP
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5. 23 December 2013: Managing Director; to
6. 21 January 2014, the Applicant provided with the audit findings; then suspended him with pay
and requested him to respond by 23 January 2014; to which
7. The Applicant advised that he had applied for annual leave for an overseas trip commencing 24
January 2014 and requested an extension of time until 21 February 2014; to which
8. IBM agreed to the extension.
9. 21 February 2014, the Applicant provided a detailed response to the allegation, including:
•
•
•

Referring to his employment history and record;
Advising that, had the IBM expense reimbursement system identified these matters at an
earlier time, he would have then addressed them; and
Admitted that it was an error on his part, and had he’d known earlier he would have repaid
the amounts in question.

10. 7 March 2014: the Applicant was advised of the termination of his employment and was paid
four weeks pay in lieu of notice.
Comment: Why pay notice – should have been summarily dismissed. Interesting that IBM has a
DARC.
In terms of the SDP’s findings:
•
•
•
•

•
•

•

•

This was the first and only issue of a disciplinary nature associated with Mr Camilleri’s long
period of employment.
Mr Camilleri completed the annual code of conduct training and was well aware of the
requirement that he should only claim expenses on a legitimate basis.
Lodged his per diem claims for the period in question in a series of bulk lodgements...on a
monthly basis.
The evidence does not facilitate a definitive conclusion in this respect, but I have adopted
the position that Mr Camilleri did not exercise care in completing his per diem claims and
relied upon the IBM claim management system.
In terms of the Gold Coast issue I have accepted Mr Camilleri’s evidence that he gained
verbal approval for this trip.
The substantial time between that event in July 2012 and the interview in November 2013 is
significant in that I have accepted that it is quite possible that Mr Camilleri would not be able
to recall with whom he had reached that particular arrangement.
However, it is clear that Mr Camilleri’s subsequent travel from the Gold Coast to Adelaide
must have involved additional expense for IBM and I consider that his conduct in not
immediately recognising this must represent misconduct (my emphasis).
In terms of the credit card issue I have concluded that Mr Camilleri used his personal credit
card because this suited him as he accumulated loyalty points on that card [and] having
been previously counseled had concluded that …Mr Camilleri was entitled to conclude… a
matter that had been previously resolved.

The SDP went on to conclude that the process followed by IBM…was profoundly affected by the
presumption that the multiple inappropriate per diem claims warranted termination of employment.
Quoting the SDP:
“Having considered all of the circumstances of this matter, I have concluded that the
termination of Mr Camilleri’s employment was harsh given his substantial service and
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employment history, including the particular circumstances under which he made the
inappropriate per diem claims. To the extent that IBM took into account the Gold Coast trip
and credit card issue, this contributes to the harshness of the termination of his employment.
I have concluded that the termination of Mr Camilleri’s employment was unjust given the
long delay in the investigation process, the fact that Mr Camilleri was limited in his capacity
to respond to the allegations against him and IBM’s limited consideration of his ultimate
responses. Further, IBM’s decision to require Mr Camilleri to continue to work when it had
made an in principle decision to dismiss him because it had no confidence in him, contributed
to the injustice of the decision.”
The mind boggles.
Until next time...

Greg

http://www.everydayhero.com.au/event/2014OzChildKokodaChallenge

OzChild's 2014 Kokoda Challenge: $96K for 96km to help protect the rights of Australian children.

PHOTO’S FOLLOW
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Tammy, Phil and Lisa before...

...during...

Team OzChild..... These guys trekked 96km through the jungle and raised $60k!

